

Gravity

The inspector found that both violations were not signif-
icant and substantial, and that it was unlikely that any
injury would result.  Further, the evidence establishes that
the mine in question has been non-productive for a long
period of time, that the gate is locked, and during several
visits by MSHA's inspectors, they found no one there.  Under
all of these circumstances, I cannot conclude that the viola-
tions presented any particular serious hazard to miners.

Size of Business and Effect of Civil Penalty Assessments on
the Respondent's Ability to Remain in Business

The respondent is no longer actively engaged in the min-
ing of coal, and while the 27 prior citations which were
assessed sometime during the 24-month period prior to the
issuance of the two citations on June 25, 1986, suggest some
mining activity, it would appear to me that the respondent
had a small mining operation when the mine was productive.

It seems clear to me that the respondent is no longer in
business at the mine in question.  The petitioner has pre-
sented credible documentation confirming the respondent's
financial inability at this time to continue in business.
The petitioner has furnished a copy of the respondent's 1985
tax return which shows an income loss of $591,763.  Petitioner
has also furnished copies of records from the United States
Bankruptcy Court for the Western District of Kentucky, dated
March 13, 1986, confirming the fact that the respondent is in
Chapter 11 bankruptcy.  Under the circumstances, I have con-
sidered the respondent's financial status in mitigation of the
proposed civil penalty assessments of $78 for each of the vio-
lations, and have reduced them accordingly.

Penalty Assessments

In view of the foregoing findings and conclusions, I
believe that civil penalty assessments in the amount of $20
for each of the two violations in question are appropriate
and reasonable in this case.

ORDER

The respondent IS ORDERED to pay a civil penalty assess-
ment in the amount of $40 for the violations in question
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